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HISTORY

To examine the effect of the Limitations Act ! of Ontario and
possessory title resulting therefrom one must have some general
understanding of the development of the concept of "limitation"

and "prescription" The word "limitation" means the extinction of
stale claims and obsolete titles. <2 Although the concept is
necessary, for reasons to be discussed later, it was unknown to
common law and thus depends upon statute for its vitality. The
concept of prescription, on the other hand, was a common law
doctrine whereby certain rights, in the main, easements, could be
acquired. In essence3prescr1pt1on is a common law rule of evidence,
extended by statute which raises a presumption of a grant from
the owner of land to another because of uninterrupted and peaceable
user, so that in effect the user acquires title from the presumed
grantor. In this sense prescription operates positively, much like
a conveyance. Limitation on the other hand operates negatively to
extinguish the title of the dispossessed owner.

The law of England relating to the period within which actions
coutd be brought for the recovery of land was codified and4
simplified by the Real Property Limitation Act of 1833, as
amended by the Real Property Limitation Act of 1894.° The
Limitations Act of Ontario is based upon these Imperial Statutes.

Prior to 1833, the period of limitation varied according to the
particular remedy sought. Since there were various remedies
available, the period was not uniform in all cases. Although in
1623, the principle that an action must be brought within a fixed
number of years became operative (prior to that time the period
had been first fixed by the discretion of judges, and then later
fixed by certain dates chosen by the legislature}, the varing
periods of limitation caused some difficulty.®

The various forms of actions at common law could roughly be
divided into possessory actions, and proprietary actions. The
former did not determine the right of property at all, merely the
right to possession; the latter determined the right of property.
Because the possessory actions offered a speedier remedy the
proprietary actions became obsolete and the ancient forms of writ
for those actions were abolished. 7
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In addition to the judicial remedy, the person entitled to
possession had, and still has, the summary remedy of entry on

the land and repossession through self-help (subject,of course,to
the general limitations placed upon by the Criminal Code and

the tort of trespass to the person if violence is used.) By
exercising the remedy of self-help in a symbolic fashion, a form of
notional possession in the true owner was maintained so as to
prevent the limitation period running against him. This symbolic
concept, known as continual claim operated as follows: a person,
deterred from entry by menaces or bodily fear, could anproach as
near as possible to the land and make a claim with certain solem-
nities. The claim remained in force for a year and a day and
amounted to a legal entry. If repeated once in the space of
every year and a day (hence "continual claim") the claim prevented
bar of the action by the Statute of Limitations.

The Ontario Act abolishes the common law remedy of continual
claim, € together with the doctrines of descent cast, discontinuance
or warranty. 2 Those latter doctrines, of historical interest
only, related to the right of entry and continual claim and are
beyond the scope of this paper.l0 The Act also specifically
provides that "no person shall be deemed to have been in possession
of any land within the meaning of this Act merely by reason of
having made an entry thereon.“il

PURPOSE

The Limitations Act operates so as to extinguish the title to
land when lard is possessed by another. The possession must be
of the quality and duration prescribed by the Act. For reasons
of public policy such limitation of actions are necessary even
though a wrongdoer may gain thereby. It has been suggested that
the concept of limitation automatically quiets titles openly and
consistently held; that the concept assists to prove meritorious
titles and that it corrects conveyancing errors. 12 Moreover, the
concept overcomes some evidenciary problems that would arise in
its absence. The passing of time can lead to a clouding of the
memories of witnesses or the loss or destruction of documents of
title.

OPERATION OF THE ACT

(a) GENERAL

As mentioned previously, the Act, in establishing periods of
limitation,operates negatively not only to bar an action to recover
possession after the expiration of the limitation period,but also
to extinguish the title of the person dispossessed.
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The bar of the action results primarily from the operation of
s. 4 of the Act which provides:

4. No person shall make an entry or distress, or
bring an action to recover any land or rent,
but within ten years next after the time at which
the right to make such entry or distress, or
to bring such action, first accrued to some
person through whom he claims, or if the right did
not accrue to any person through whom he claims,
then within ten years-next after the time at which
the right to make such entry or distress, or to
bring such action, first accrued to the person
making or bringing it.

The extinguishment of title results from the operation of
s. 15 of the Act which provides: )

15. At the determination of the period limited by
this Act to any person for making an entry or
distress or bringing any action, the right and
title of such person to the land or rent, for the
recovery whereof such entry, distress or action,
respectively, might have been made or brought
within such period, is extinguished.

Apart from specific provisions relating to the Crown and easements
or profits a prendre arising by prescription, the remainder of
the provisions of the Act relating to land attempt to define a
starting poinrt for the running of the period and to vary the
period for persons suffering from a disability.

(B) THE QUALITY OF POSSESSION

The earlier Statutes of Limitation distinguished between

adverse possession and non-adverse possession. Thus, possession

by one joint tenant was not considered as adverse vis-a-vis all

other tenants. Similarly possession by an overholding tenant

or a tenant at will was not adverse. However, the Act now does

away with the distinction between adverse and non-adverse possession,
subject to certain exceptions. 13 Thys, the possession by one
co-owner is not now deemed to be possession by all co-owners.l4

Accordingly, time begins to run from the time when the right

of the true owner first arose regardless of the possession of

the person dispossessing the owner. However, in one sense the
quality of the possession must be adverse or the statute does not
apply. For example possession by a person as licensee, fiduciary,
agent or servant of the owner is in law possession of the owner. 15
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In order for a trespasser to establish possession that amounts
to dispossession of the true owner and hence starts time running
under the Act, the trespasser must show exclusive possession and
animus possidendi,i.e., an intention to exclude the owner as

well as others. 16

[t has often been said that possession necessary to extinguish the
title of the true owner must be “actual, constant, open, visible
and notorious occupation" which was known or might have been

known to the true owner, to the extlusion of the true owner for
the full Statutory period. 17

Acts which do not interfere with the owner's enjoyment of the Tand
for the purposes for which he intended to use it are not evidence
of dispossession. Moreover, it should be remembered that when one
has documentary title to land he is considered to be in possession
of the whole by virtue of the doctrine of constructive possession
uniess another is in actual possession of some part to the
exclusion of the true owner, 18

Title by possession cannot be established by equivocal acts of
possession referable to a limited right of user. Although user
may give rise to a prescriptive right in order to acquire
possessory title there must be occupation which involves actual
and complete possession to the exclusion of all others. 19

A person who is in exclusive possession of land, even when
uncertain of his right to remain in possession, can acquire a
possessory title. 20 Enclosure is not an indispensable 21
ingredient to the acquiring of possessory title, nor is it
conclusive. 22 Rather, it is strong evidence of possession.

Before leaving the topic of the quality of possession two
presumptions should be borne in mind. First, a holder of the
paper title who is in possession of part of the lands is presumed
to be in possesssion of all the lands. Thus, actual possession
of a third party will be necessary to establish dispossession. 23

In the same vein, in the absence of any paper title holder, simple
actual possession may give rise to a presumption of ownership. If
that presumption is rebutted, the quality of possession required
by the Act and for the appropriate Timitation period must be shown.

Secondly, the concept of constructive possession is applicable

to a person who takes possession with colour of title. It is not
essential that the titie be a valid one, for it is the possession
which ultimately results in protection. However, it is necessary
for the person to enter under a real, bona fide belief in title,
a question of fact. 25

24



In Chittick v. Gilmore, 2® a defendant obtained a tax deed which
unknown to him was void. Although the Court concluded that there
had not been continual actual possession of part of the land, the
entry under the void tax deed might well be considered entry under
a colour of title.

(C)  THE SCOPE OF s. 4.

Section 4 bars an action to recover land or rents once the statutory
period has run.

Under s. 1 "land" is defined as follows:

1. (c¢) “land" includes messuages and all other hereditaments,
whether corporeal or incorporeal, chattels and other
personal property transmissible to heirs, money to be
laid out in the purchase of land, and any share of
the same hereditaments and properties or any of them,
any estate of inheritance, or estate for any life or
lives, or other estate transmissible to heirs, any
possibility, right or title of entry or action, and any
other interest capable of being inherited, whether
the same estates, possibilities, rights, titles and
interest or any of them, are in possession, reversion,
remainder or contingency; (27)

"Rent" is defined as follows:

(d) “"rent' includes all annuities and periodical sums
of money charged upon or payable out of land. (28)

It should be noted that the Act uses "rent" both in the sense of
rent charge and rent service.

(i) EASEMENTS

In spite of the broad definition of land, it has been held that

the section does not apply to extinguish a right to an easement. 29

(ii) LAND TITLES

When land is registered under The Land Tit1e53§ct 3% no length of
possession will defeat the registered title. However, if the
statutory period has run before first registration under Land
Titles, the person in possession will be protected as registration
is not to prejudice any adverse claim as against any person,
registered as a first owner with possessory title only.
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It does appear to be the case that the possessor must have been

in possession for the full statutory period even where lands are
adjoining notwithstanding the provisions of s. 51 (1) 3, which
provide that registered land is subject to “any title or lien that,
by possession or improvements the owner or person interested in
adjoining land has acquired to or in respect of the land." In
essence the Courts have construed "has acquired“ as meaning "has
finally acquired" and not as meaning "in the process of acquiring".33

(iii)  CROWN LANDS

At common taw, time under the various Statgses did not run

against the Crown. The Nullum Tempus Act provided a 60 year
Timitation period3§hat did run against the Crown. The Act was
repealed in 1902 and certain sections substituted therefor. These
sections appear primarily now as s. 3 and s.16 of The Limitations Act.

s. 3 reads:

3. (1) No entry, distress, or action shall be made or
brought on behalf of Her Majesty against any person
for the recovery of or respecting any land or rent,
or of land or for or concerning any revenues, rents,
issues or profits, but within sixty years next after
the right to make such entry or distress or to bring
such action has first accrued to Her Majesty.

(2) Subsections 1 to 3, 5 to 7 and 9 to 12 of Section
5 and sections 6, 8 to 11 and 13 to 15 apply to
rights of entry, distress or action asserted by or
on behalf of Her Majesty.

It has been held, prior to 1902 that the Nullum Tempus Acgéﬁd
not apply to unsurveyed or waste lands owned by the Crown.
Section 16 codifies this judicial conclusion and extends it to
lands included in road allowances, subject to rights acquired
before June 13th,1922. 37

WHEN TIME BEGINS TO RUN

(i)  GENERAL

In general time begins to run when the cause of action arose.

However, some difficult questions arise. For example, when a life
estate is followed by a contigent remainder and the life tenant

is dispossessed, when does time begin to run against the remainderman?
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Several possibilities present themselves. Does it begin to run
when actual dispossession of the life tenant occurs or when the
life estate is barred by the Act? Does it run only when the
contingency is met or only when the remainderman's interest
vests in possession? The Act attempts to meet these problems
by deeming various starting points for the runnina of the time.

Section 5 {1) determines that the cause of action arises when

a person has been dispossessed or“has discontinued possession.

Dispossession occurs when a person comes in and puts another out

of possession. Discontinuance occurs where the person in possession

goes out of possession and another person takes possession. 38 Mere

non possession by the owner is insufficient to cause the running of the period.

Successive possessors may gain possession of land adverselyto the

true owner. If privity exists between successive occupants it is clear
the statute operates for both periods of possession. 382 Indeed, it
now appears that privity is not necessary. 378 However, what is
essential is that there be no interruption of possession by the

various persons in possession from time to time. If there is an
interruption the person holding paper title is deemed to be back

in possession because of the doctrine of constructive possession. 3s8¢

Where an owner dies in possession and another person takes
possession after the death, time begins to run from death. 39
It should be noted if dispossession or discontinuance occurred
before death the period runs from the date of dispossession or
discontinuance.

If a person grants land to another, and yet remains in possession
the period begins to run when the latter person was first entitled
to possession under the grant.. 40

Where land in a state of nature after the Crown grant, the
grantee of the Crown not having taken actual possession by
residing on or cultivating some part, is possessed by another,
the expiration of ten years is not a bar to the action unless the
grantee had knowledge of the possession. The cause of action is
deemed to accrue when knowledge was had and a maximum period of
20 years is established. 41

(i)  TENANCIES

The time when the period begins to run varies according to whether
the tenancy is under a lease in writing, a verbal lease or a
tenancy at will.
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In the case of a lease in writing the cause of action is deemed to
first accrue at the time when rent was first received by the
person wrongfully claiming. If the period is to continue to run
no payment in respect to the rent reserved must be subsequently
made to the true owner. 42 It should be noted that the landlord's
right is not barred merely because of the non-payment of rent.
Even though rent arrears may not be claimed after six years, 43
time runs against the landiord with respect to his reversion when

he is entitled to possession, i.e., at the expiration of the lease.

If the lease is verbal, whether the tenancy be periodic, the
cause of action accrues at the determination of the first of such
periods if the tenancy is periodic or when rent was last received
whichever Tast happened.45

If the tenancy is a tenancy at will the cause of action arises
either at the determination of the tenancy or at the expiration
of one year after its commencement when the tenancy is deemed to
have determined.46

(iii) FORFEITURE OR BREACH OF CONDITION

Section 5 (9) of the Act provides:

Where the person claiming such land or rent, or the
person through whom he claims, has become entitled
bv reason of any forfeiture or breach of condition,
such right shall be deemed to have first accrued
when the forfeiture was incurred or the condition
broken.

It must be remembered that forfeitures and breaches of condition
which confer a right of entry may be waived. The Act expressely
preserves this right by virtue of s. 5 (10} which provides:

10. Where any right to make an entry or distress, or to
bring an action to recover any land or rent, by
reason of any forfeiture or breach of condition,
has first accrued in respect of any estate or interest
in reversion or remainder and the land or rent has
not been recovered by virtue of such right, the right
to make an entry or distress, or to bring an action
to recover the land or rent, shall be deemed to have
first accrued in respect of such estate or interest
at the time when it became an estate or interest in
possession as if no such forfeiture or breach of
condition had happened.

44



Were it not for subsection (10) time would run under subsection
(9) immediately upon forfeiture or breach.

There is some question whether s. 5(1) has any application to
possibility of reverter following a conditional Timitation which
revests the estate automatically in the grantor or remainderman. 47
In that case, no right of waiver is involved.

(iv) FUTURE INTERESTS

Subject to s. 6 of the Act, time does not run against the owner
of a future estate or interest until he is entitled to his estate
or interest in possession. 48 This is the case notwithstanding
that at some time prior to the determination of the prior estate,
the person entitled to the future estate was in actual possession
of the property. 49

Section 6 of the Act provides:

6. (1) [f the person last entitled to any particular estate
on which any future estate or interest was expectant
has not been in the possession or receipt of the
profits of the land, or in receipt of the rent, at
the time when his interest determined, no such entry
or distress shall be made and no such action shall be
brought by any person becoming entitled in possession
to a future estate or interest but within ten years
next after the time when the right to make an entry
or distress, or to bring an action for the recovery
of the land or rent, first accrued to the verson whose
interest has so determined, or within five years
next after the time when the estate of the person
becoming entitled in possession has become vested
in possession, whichever of those two periods is the
longer.

There is no difficulty if the owner of the prior estate was
dispossessed but his ciaim was not statute barred during his life.

In that instance the remainderman may bring his action within ten
years of the dispossession of the 1ife tenant or within 5 years
from his death, whichever is the longer period. Thus, if X grant
to A for life, remainder to B, and A is dispossessed 6 years
before his death, B could bring an action within 4 years of the
death under the first alternative (4 years being the remainder of
the 10 year period) or within 5 years of the death under the
second alternative.
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The more difficult question is what period is permitted the
remainderman when the life tenant is dispossessed and the full
ten years have run before his death. It has been suggested that
in such a case s. 6 (1) has no application and the remainderman
must then commence his action pursuant to s. 5 (11) within 10
years of the determination of the life estate, i.e., within 10
years of the time when the 1ife estate became statute barred. 50

If the future estate is created after the right of entry arise
under the prior estate, and the prior estate is statute barred,
so too is the future estate. 51

(v) DOWER
The right to dower arises upon the death of the husband. 52

(vi) THE EFFECT OF ACKNOWLEDGEMENTS

Section 13 provides:

13. Where any acknowledgement in writing of the title
of the person entitled to any land or rent has been
given to him or to his agent, signed by the person
in possession or in receipt of the profits of the
land- or in the receipt of the rent, such possession
or receipt of or.by the person by whom the acknowledge-
ment was given shall be deemed, according to the
meaning of this Act, to have been the possession or
receipt of or by the person to whom or to whose
agent the acknowledgement was given at the time of
giving it, and the right of the lastmentioned person,
of of any person claiming through him, to make an
entry or distress or bring an action to recover the
land or rent, shall be deemed to have first accrued
at and not before the time at which the acknowledge-
ment, or the last of the acknowledgements, if more than
one, was given.

It should be noted that the acknowledgement must be in writing,
signed by the person making it and must be given to the owner
or his agent. The acnowledgement need not be in any particular
form. Its benefit accrues not only to the person to whom it was
given but also to any person claiming through him. There are

various requirements set out in the Act for acknowledgements depending
upon the capacity or relationship between the parties. 52
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(vii) THE EFFECT OF DISABILITIES

The Act recognizes infancy and some form of mental incapacity,
including deficiency, incompetence or unsoundness of mind. 54

Section 36 provides:

36. If at the time at which the right of a person to
make an entry or distress, or to bring an action to
recover any land or rent, first accrues, as herein
mentioned, such person is under the disability of
infancy, mental deficiency, mental incompetency or
unsoundness of mind, such person, or the person claim-
ing through him, notwithstanding that the period of
ten years or five years, as the case may be, herein-
before limited as expires, may make an entry or distress,
or bring an action, to recover the land or rent at any
time within five years next after the time at which
the person to whom the right first accrued ceased
to be under any such disability or died, whichever
of those two events first happened.

1t should first be noted that before s. 36 is operative the

person who is suffering the disability must not only be the person
in whom the right to bring the action exists, but also that the
person must be under the disability when the cause of action
arose. Hence, a disability arising after the accrual of the
cause of action will not extend the period. 54 Therefore, if

A is dispossessed in 1970 and he becomes mentally incompetent in
1972 the period runs from 1970 and s. 36 is not applicable.

The allowance in the case of the disability is confined to the

person to whom the right of entry, distress or action for

recovery first accrued. Hence, if A, under no disability is dis-
possessed and then dies leaving the property to an infant B, no
extension of the period because of the disability of B is permitted.>56

It should be stressed that the time to determine when the dis-
ability exists is when the cause of action arose which will not
always be when dispossessed occurred. For example, if X dispossesses
A, a life tenant, B, a remainderman will not have a cause of

action either until A's death, or arguably until after 10 years

of dispossession of X whichever comes first. It is at that time

not the date of dispossession of A, that the determination of a
disability must be made. '

[f a disability exists, then under s. 36 the ten year period may
be extended. The period will end either at the end of 5 years
after the disability ends or within 5 years of the death of the
person disabled. However, in no case can the period be greater

than 20 voawe 1m kntal [~}
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Section 38 of the Act provides:

38. When a person is under any of the disabilities here-
inbefore mentioned, at the time at which his right to
make an entry or distress, or to bring an action to
recover any land or rent first accrues, and dies
without having ceased to be under any such disability,
no time to make an entry or distress, or to bring an
action to recover the land or rent beyond the period
of ten yedrs next after the right of such person to
make an entry or distress, or to bring an action to
recover the land or rent, first accrued or the
period of five years next after the time at which
such person died, shall be allowed by reason of any
disability of any other person.

This section makes it clear that only the disability of the person
to whom the cause of action accrues is to be considered. Thus,
disability in any successor is not to be considered. This does

not mean however, that successive disabilities in the same

person will not be given effect. For example, if A is dispossessed
as an infant, and during his infancy becomes mentally incompetent
the period will be extended by five years from the date of his

death or mental competency, up to the maximum of 20 years. It

will not be limited simply to the disability relating to infancy. 58

The wording of s. 38 makes it clear that, in order to tack
successive disabilities, there must be no hiatus between the dis-
abilities for the section speaks of the person not ceasing to be
under such disability.

In the case of infancy, one must scrutinize closely the possession
taken for in many instances the person in actual possession will
be considered to be in possession as bailiff of the infant and

his possession will be possession by the infant.

The relevant law is set out in Quinton v. Firth 59

“Where any person enters upon the property of an infant,
whether the infant has been actually in possession or
not, such person will be fined with a fiduciary
position as to the infants: 1, whenever he is the
natural guardian of the infant; 2, when he is so con-
nected by relationship or otherwise with the infant
so as to impose upon him a duty to protect, or at
least not to prejudice his rights, and 3, when he
takes possession with knowledge in express notice of
the infant's rights. Indeed the last ground is

but an instance of the application of the qeneral
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trust property, with notice of the trust, constitutes
himself a trustee, in which case, unless he enters as
a purchaser for value, and continues in possession for
twenty years from his purchase, or unless the trust be
merely constructive, the statute will afford no
defence."

THE EFFECT OF RUNNING OF THE PERIOD

As mentioned previously, the Act bars both the remedy and the
right of the true owner once the period has run. 60 However, the
Act is silent as to the title of the dispossessor. Since the
effect of the Act is negative, the Act leaves the dispossessor in
possession with a little gained by the fact of possession and
resting on the absence of the right of others to eject him. &1

The negative aspect of the Act is illustrated in several ways.

For example, an easement by necessity will not be implied to

assist an adverse possessor where the easement has not been

used for a time long enough to establish an easement by pre-
scription. 62 On the reverse side of the coin, the “title"

gained by possession remains subject to easements and other rights
not extinguished. 63 Moreover, the "title" of the adverse
possessor is no greater than the title that was extinguished. Thus,
where a squatter extinguishes a tenant's leasehold interest the
landlord's interest is not automatically affected.

However, the squatter's title, subject to the foregoing, is
effective at law and in equity and can be forced upon an unwilling
purchaser. 64

Moreover, the squatter can regain by action possession lost to a
subsequent adverse possessor even where the full period of limitation
has not run under the first dispossession of the true owner. The
subsequent adverse possessor is not entitled to plead the rights

of the true owner, such a plea being an attempt to plead jus tertii
as a defence, which is not permitted. 65

The adverse possessor is entitled to convey his interest by
deed or will and the interest will pass on his intestacy to his
heirs, 66

OBTAINING PAPER TITLE

Despite some earlier authority to the contrary, it now seems clear
that the possessor is entitled to apply to the Court for a decla-
ration, not that he be declared the owner of the property, but rather
for declaration that the title of the true owner is extinguished.

Thow ek cme mmm ' .
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the nature of the declaration granted occurred in Brown v. Phillips
et al. 67 This and earlier decisions were reviewed thorougﬁT}TTﬁfl_
Jones, J. in Fraser v. Morrison et al, 6 in a case before the
Nova Scotia Supreme Court.

However, there are ways in which the adverse possessor can have
his possessory title raised to a paper title.

The first method is to apply for a certificate of title pursuant
to s. 2 of The Quieting of Titles Act. 69

If the judge is satisfied with the title and considers that
the certificate can be safely granted, he may grant it. 70 The
effect of the certificate is set out in s. 26 of the Act which reads:

26. The certificate of title, sealed, signed and
registered as required by section 24, is conclusive,
and the title therein mentioned shall be deemed
absolute and indefeasible on and from the date of
the certificate as regards the Crown and all persons
whomsoever, subject only to any charges or encumbrances,
exceptions or qualifications mentioned therein or in
the schedule thereto, and is conclusive evidence that
every application, notice, pubiication, proceeding,
consent and act that .ought to have been made, given
and done before the granting of the certificate,
has been made, given and done by the proper person.

The effect of the certificate is to create paper title in the
adverse possessor. 71

A second possible method requires an application to have the

land registered under The Land Titles Act.72 Section 40 of that
Act contemplates the registration of a possessory title upon an
application for first registration. As pointed out earlier it

is not possible to acquire title by adverse possession after

the property is registered under the Act. Subsection 2 of Section
40 permits the person registered with a possessory title, with the
approval of the director of titles, to apply to be registered
with an absolute title.

In areas where there are no Land Titles Offices an application
may be made under The Certification of Titles Act. 73 By virtue
of s. 16 of the Act an absolute paper title may be created.
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Finally, it may be possible to create paper title by obtaining

a quit claim deed from the true owner. The difficulty that

arises is the effect of s. 15 of the Act which extinguishes

the title of the true owner. However, it may be argued that
although the true owner's estate is extinguished, he still retains
paper title which he can pass on by deed,

It is however not possible to generate paper title from possessory
title by originating notice of motion under Rule 610 of the Rules
of Practice, for it has been decided that an application to have

a question of title quieted under this rule did not extend to
include a claim based on adverse possession. 74
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